§128.16

(3) Requirements for filing objections.
Objections filed with the Administra-
tive Law Judge must be submitted in
writing and in duplicate. A copy must
be simultaneously submitted to the Of-
fice of Defense Trade Controls. Denials
and admissions, as well as any miti-
gating circumstances, which the person
affected intends to present must be set
forth in or accompany the letter of ob-
jection and must be supported by evi-
dence. A request for an oral hearing
may be made at the time of filing ob-
jections.

(4) Determination. The application and
objections thereto will be referred to
the Administrative Law Judge. An oral
hearing if requested, will be conducted
at an early convenient date, unless the
objections filed raise no issues of mate-
rial fact to be determined. The Admin-
istrative Law Judge will report the
facts and make a recommendation to
the Assistant Secretary for Political-
Military Affairs, who will determine
whether the application should be
granted or denied and will issue an ap-
propriate order. A copy of the order
and of the Administrative Law Judge’s
report will be furnished to any person
affected thereby.

(5) Effect of revocation on other actions.
The revocation of a probationary pe-
riod will not preclude any other action
concerning a further violation, even
where revocation is based on the fur-
ther violation.

[61 FR 48834, Sept. 17, 1996]

§128.16 Extension of time.

The Administrative Law Judge, for
good cause shown, may extend the time
within which to prepare and submit an
answer to a charging letter or to per-
form any other act required by this
part.

[61 FR 48834, Sept. 17, 1996]

§128.17 Availability of orders.

All charging letters, debarment or-
ders, orders imposing civil penalties,
probationary periods, and interim sus-
pension orders are available for public
inspection in the Public Reading Room
of the Department of State.
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§129.1 Purpose.

Section 38(b)(1)(A)(ii) of the Arms Ex-
port Control Act (22 U.S.C. 2778) pro-
vides that persons engaged in the busi-
ness of brokering activities shall reg-
ister and pay a registration fee as pre-
scribed in regulations, and that no per-
son may engage in the business of
brokering activities without a license
issued in accordance with the Act.

§129.2 Definitions.

(a) Broker means any person who acts
as an agent for others in negotiating or
arranging contracts, purchases, sales
or transfers of defense articles or de-
fense services in return for a fee, com-
mission, or other consideration.

(b) Brokering activities means acting
as a broker as defined in §129.2(a), and
includes the financing, transportation,
freight forwarding, or taking of any
other action that facilitates the manu-
facture, export, or import of a defense
article or defense service, irrespective
of its origin. For example, this in-
cludes, but is not limited to, activities
by U.S. persons who are located inside
or outside of the United States or for-
eign persons subject to U.S. jurisdic-
tion involving defense articles or de-
fense services of U.S. or foreign origin
which are located inside or outside of
the United States. But, this does not
include activities by U.S. persons that
are limited exclusively to U.S. domes-
tic sales or transfers (e.g., not for ex-
port or re-transfer in the United States
or a foreign person).
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(c) The term ‘‘foreign defense article
or defense service’’ includes any non-
United States defense article or de-
fense service of a nature described on
the United States Munitions List re-
gardless of whether such article or
service is of United States origin or
whether such article or service con-
tains United States origin components.

§129.3 Requirement to Register.

(a) Any U.S. person, wherever lo-
cated, and any foreign person located
in the United States or otherwise sub-
ject to the jurisdiction of the United
States (notwithstanding §120.1(c)), who
engages in the business of brokering
activities (as defined in this part) with
respect to the manufacture, export, im-
port, or transfer of any defense article
or defense service subject to the con-
trols of this subchapter (see §121) or
any ‘‘foreign defense article or defense
service’’ (as defined in §129.2) is re-
quired to register with the Office of De-
fense Trade Controls.

(b) Exemptions. Registration under
this section is not required for:

(1) Employees of the United States
Government acting in official capacity.

(2) Employees of foreign governments
or international organizations acting
in official capacity.

(3) Persons exclusively in the business
of financing, transporting, or freight for-
warding, whose business activities do not
also include brokering defense articles or
defense services. For example, air car-
riers and freight forwarders who mere-
ly transport or arrange transportation
for licensed United States Munitions
List items are not required to register,
nor are banks or credit companies who
merely provide commercially available
lines or letters of credit to persons reg-
istered in accordance with Part 122 of
this subchapter required to register.
However, banks, firms, or other per-
sons providing financing for defense ar-
ticles or defense services would be re-
quired to register under certain cir-
cumstances, such as where the bank or
its employees are directly involved in
arranging arms deals as defined in
§129.2(a) or hold title to defense arti-
cles, even when no physical custody of
defense articles is involved.

§129.5

§129.4 Registration statement and

fees.

(a) General. The Department of State
Form DSP-9 (Registration Statement)
and a transmittal letter meeting the
requirements of §122.2(b) of this sub-
chapter must be submitted by an in-
tended registrant with a payment by
check or money order payable to the
Department of State of one of the fees
prescribed in §122.3(a) of this sub-
chapter. The Registration Statement
and transmittal letter must be signed
by a senior officer who has been em-
powered by the intended registrant to
sign such documents. The intended reg-
istrant shall also submit documenta-
tion that demonstrates that it is incor-
porated or otherwise authorized to do
business in the United States.

(b) A person required to register
under this part who is already reg-
istered as a manufacturer or exporter
in accordance with part 122 of this sub-
chapter must also provide notification
of this additional activity by submit-
ting to the Office of Defense Trade Con-
trols by registered mail a transmittal
letter meeting the requirements of
§122.2(b) and citing the existing reg-
istration, and must pay an additional
fee according to the schedule pre-
scribed in §122.3(a). Any person who
registers coincidentally as a broker as
defined in §129.2 of this subchapter and
as a manufacturer or exporter must
submit a Registration Statement that
reflects the brokering activities, the
§122.2(b) transmittal letter, as well as
the additional fee for registration as a
broker.

(c) Other provisions of part 122, in
particular, §122.4 concerning notifica-
tion of changes in information fur-
nished by registrants and §122.5 con-
cerning maintenance of records by reg-
istrants, apply equally to registration
under this part (part 129).

§129.5 Policy on embargoes and other
proscriptions.

(a) The policy and procedures set
forth in this subparagraph apply to
brokering activities defined in §129.2 of
this subchapter, regardless of whether
the persons involved in such activities
have registered or are required to reg-
ister under §129.3 of this subchapter.
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§129.6

(b) No brokering activities or
brokering proposals involving any
country referred to in §126.1 of this
subchapter may be carried out by any
person without first obtaining the
written approval of the Office of De-
fense Trade Controls.

(c) No brokering activities or pro-
posal to engage in brokering activities
may be carried out or pursued by any
person without the prior written ap-
proval of the Office of Defense Trade
Controls in the case of other countries
or persons identified from time to time
by the Department of State through
notice in the FEDERAL REGISTER, with
respect to which certain limitations on
defense articles or defense services are
imposed for reasons of U.S. national se-
curity or foreign policy (e.g., Cyprus,
Guatemala, Yemen) or law enforce-
ment interests (e.g., an individual sub-
ject to debarment pursuant to §127.7 of
this subchapter).

(d) No Dbrokering activities or
brokering proposal may be carried out
with respect to countries which are
subject to United Nations Security
Council arms embargo (see also
§121.1(c)).

(e) In cases involving countries or
persons subject to paragraph (b), (c), or
(d), above, it is the policy of the De-
partment of State to deny requests for
approval, and exceptions may be grant-
ed only rarely, if ever. Any person who
knows or has reason to know of
brokering activities involving such
countries or persons must immediately
inform the Office of Defense Trade Con-
trols.

§129.6 Requirement for License/Ap-
proval.

(a) No person may engage in the busi-
ness of brokering activities without
the prior written approval (license) of,
or prior notification to, the Office of
Defense Trade Controls, except as fol-
lows:

(b) A license will not be required for:

(1) Brokering activities undertaken
by or for an agency of the United
States Government—

(i) For use by an agency of the
United States Government; or

(ii) For carrying out any foreign as-
sistance or sales program authorized

22 CFR Ch. | (4-1-03 Edition)

by law and subject to the control of the
President by other means.

(2) Brokering activities that are ar-
ranged wholly within and destined ex-
clusively for the North Atlantic Treaty
Organization, any member country of
that Organization, Japan, Australia, or
New Zealand, except in the case of the
defense articles or defense services
specified in §129.7(a) of this subchapter,
for which prior approval is always re-
quired.

§129.7 Prior Approval (License).

(a) The following brokering activities
require the prior written approval of
the Office of Defense Trade Controls:

(1) Brokering activities pertaining to
certain defense articles (or associated
defense services) covered by or of a na-
ture described by Part 121, to or from
any country, as follows:

(i) Fully automatic firearms and
components and parts therefor;

(ii) Nuclear weapons strategic deliv-
ery systems and all components, parts,
accessories, attachments specifically
designed for such systems and associ-
ated equipment;

(iii) Nuclear weapons design and test
equipment of a nature described by
Category XVI of Part 121;

(iv) Naval nuclear propulsion equip-
ment of a nature described by Category
VIe);

(v) Missile Technology Control Re-
gime Category I items (§121.16);

(vi) Classified defense articles, serv-
ices and technical data;

(vii) Foreign defense articles or de-
fense services (other than those that
are arranged wholly within and des-
tined exclusively for the North Atlan-
tic Treaty Organization, Japan, Aus-
tralia, or New Zealand (see §§129.6(b)(2)
and 129.7(a)).

(2) Brokering activities involving de-
fense articles or defense services cov-
ered by, or of a nature described by,
Part 121, in addition to those specified
in §129.7(a), that are designated as sig-
nificant military equipment under this
subchapter, for or from any country
not a member of the North Atlantic
Treaty Organization, Australia, New
Zealand, or Japan whenever any of the
following factors are present:

(i) The value of the significant mili-
tary equipment is $1,000,000 or more;
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(ii) The identical significant military
equipment has not been previously li-
censed for export to the armed forces of
the country concerned under this sub-
chapter or approved for sale under the
Foreign Military Sales Program of the
Department of Defense;

(iii) Significant military equipment
would be manufactured abroad as a re-
sult of the articles or services being
brokered; or

(iv) The recipient or end user is not a
foreign government or international
organization.

(b) The requirements of this section
for prior written approval are met by
any of the following:

(1) A license or other written ap-
proval issued under parts 123, 124, or 125
of this subchapter for the permanent or
temporary export or temporary import
of the particular defense article, de-
fense service or technical data subject
to prior approval under this section,
provided the names of all brokers have
been identified in an attachment ac-
companying submission of the initial
application; or

(2) A written statement from the Of-
fice of Defense Trade Controls approv-
ing the proposed activity or the mak-
ing of a proposal or presentation.

(c) Requests for approval of
brokering activities shall be submitted
in writing to the Office of Defense
Trade Controls by an empowered offi-
cial of the registered broker; the letter
shall also meet the requirements of
§126.13 of this subchapter.

(d) The request shall identify all par-
ties involved in the proposed trans-
action and their roles, as well as out-
line in detail the defense article and re-
lated technical data (including manu-
facturer, military designation and
model number), quantity and value,
the security classification, if any, of
the articles and related technical data,
the country or countries involved, and
the specific end use and end user(s).

(e) The procedures outlined in
§126.8(c) through (g) are equally appli-
cable with respect to this section.

§129.8 Prior Notification.

(a) Prior notification to the Office of
Defense Trade Controls is required for
brokering activities with respect to
significant military equipment valued

Pt. 130

at less than $1,000,000, except for shar-
ing of basic marketing information
(e.g., information that does not include
performance characteristics, price and
probable availability for delivery) by
U.S. persons registered as exporters
under Part 122.

(b) The requirement of this section
for prior notification is met by inform-
ing the Office of Defense Trade Con-
trols by letter at least 30 days before
making a brokering proposal or presen-
tation. The Office of Defense Trade
Controls will provide written acknowl-
edgment of such prior notification to
confirm compliance with this require-
ment and the commencement of the 30-
day notification period.

(c) The procedures outlined in
§126.8(c) through (g) are equally appli-
cable with respect to this section.

§129.9 Reports.

(a) Any person required to register
under this part shall provide annually
a report to the Office of Defense Trade
Controls enumerating and describing
its brokering activities by quantity,
type, U.S. dollar value, and pur-
chaser(s) and recipient(s), license(s)
numbers for approved activities and
any exemptions utilized for other cov-
ered activities.

§129.10 Guidance.

(a) Any person desiring guidance on
issues related to this part, such as
whether an activity is a brokering ac-
tivity within the scope of this Part, or
whether a prior approval or notifica-
tion requirement applies, may seek
guidance in writing from the Office of
Defense Trade Controls. The proce-
dures and conditions stated in §126.9
apply equally to requests under this
section.

PART 130—POLITICAL CONTRIBU-
TIONS, FEES AND COMMISSIONS

Sec.
130.1
130.2
130.3
130.4
130.5
130.6
130.7
130.8

Purpose.

Applicant.

Armed forces.

Defense articles and defense services.
Fee or commission.

Political contribution.

Supplier.

Vendor.
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