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(ii) The identical significant military
equipment has not been previously li-
censed for export to the armed forces of
the country concerned under this sub-
chapter or approved for sale under the
Foreign Military Sales Program of the
Department of Defense;

(iii) Significant military equipment
would be manufactured abroad as a re-
sult of the articles or services being
brokered; or

(iv) The recipient or end user is not a
foreign government or international
organization.

(b) The requirements of this section
for prior written approval are met by
any of the following:

(1) A license or other written ap-
proval issued under parts 123, 124, or 125
of this subchapter for the permanent or
temporary export or temporary import
of the particular defense article, de-
fense service or technical data subject
to prior approval under this section,
provided the names of all brokers have
been identified in an attachment ac-
companying submission of the initial
application; or

(2) A written statement from the Of-
fice of Defense Trade Controls approv-
ing the proposed activity or the mak-
ing of a proposal or presentation.

(c) Requests for approval of
brokering activities shall be submitted
in writing to the Office of Defense
Trade Controls by an empowered offi-
cial of the registered broker; the letter
shall also meet the requirements of
§126.13 of this subchapter.

(d) The request shall identify all par-
ties involved in the proposed trans-
action and their roles, as well as out-
line in detail the defense article and re-
lated technical data (including manu-
facturer, military designation and
model number), quantity and value,
the security classification, if any, of
the articles and related technical data,
the country or countries involved, and
the specific end use and end user(s).

(e) The procedures outlined in
§126.8(c) through (g) are equally appli-
cable with respect to this section.

§129.8 Prior Notification.

(a) Prior notification to the Office of
Defense Trade Controls is required for
brokering activities with respect to
significant military equipment valued
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at less than $1,000,000, except for shar-
ing of basic marketing information
(e.g., information that does not include
performance characteristics, price and
probable availability for delivery) by
U.S. persons registered as exporters
under Part 122.

(b) The requirement of this section
for prior notification is met by inform-
ing the Office of Defense Trade Con-
trols by letter at least 30 days before
making a brokering proposal or presen-
tation. The Office of Defense Trade
Controls will provide written acknowl-
edgment of such prior notification to
confirm compliance with this require-
ment and the commencement of the 30-
day notification period.

(c) The procedures outlined in
§126.8(c) through (g) are equally appli-
cable with respect to this section.

§129.9 Reports.

(a) Any person required to register
under this part shall provide annually
a report to the Office of Defense Trade
Controls enumerating and describing
its brokering activities by quantity,
type, U.S. dollar value, and pur-
chaser(s) and recipient(s), license(s)
numbers for approved activities and
any exemptions utilized for other cov-
ered activities.

§129.10 Guidance.

(a) Any person desiring guidance on
issues related to this part, such as
whether an activity is a brokering ac-
tivity within the scope of this Part, or
whether a prior approval or notifica-
tion requirement applies, may seek
guidance in writing from the Office of
Defense Trade Controls. The proce-
dures and conditions stated in §126.9
apply equally to requests under this
section.

PART 130—POLITICAL CONTRIBU-
TIONS, FEES AND COMMISSIONS

Sec.
130.1
130.2
130.3
130.4
130.5
130.6
130.7
130.8

Purpose.

Applicant.

Armed forces.

Defense articles and defense services.
Fee or commission.

Political contribution.

Supplier.

Vendor.
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130.9 Obligation to furnish information to
the Office of Defense Trade Controls.

130.10 Information to be furnished by appli-
cant or supplier to the Office of Defense
Trade Controls.

130.11 Supplementary reports.

130.12 Information to be furnished by ven-
dor to applicant or supplier.

130.13 Information to be furnished to appli-
cant, supplier or vendor by a recipient of
a fee or commission.

130.14 Recordkeeping.

130.15 Confidential business information.

130.16 Other reporting requirements.

130.17 Utilization of and access to reports
and records.

AUTHORITY: Sec. 39, Arms Export Control
Act, 90 Stat. 767 (22 U.S.C. 2779); E.O. 11958, 42
FR 4311, 3 CFR, 1977 Comp. p.79; 22 U.S.C.
2658.

SOURCE: 58 FR 39323, July 22, 1993, unless
otherwise noted.

§130.1 Purpose.

Section 39(a) of the Arms Export
Control Act (22 U.S.C. 2779) provides
that the Secretary of State shall pre-
scribe regulations with respect to re-
porting on certain payments relating
to sales of defense articles and defense
services. The provisions of this part
implement that requirement. Defini-
tions which apply to this part are con-
tained in §§130.2 through 130.8.

§130.2 Applicant.

Applicant means any person who ap-
plies to the Office of Defense Trade
Controls for any license or approval re-
quired under this subchapter for the
export of defense articles or defense
services valued in an amount of $500,000
or more which are being sold commer-
cially to or for the use of the armed
forces of a foreign country or inter-
national organization. This term also
includes a person to whom the required
license or approval has been given.

§130.3 Armed forces.

Armed forces means the army, navy,
marine, air force, or coast guard, as
well as the national guard and national
police, of a foreign country. This term
also includes any military unit or mili-
tary personnel organized under or as-
signed to an international organiza-
tion.
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§130.4 Defense articles and defense
services.

Defense articles and defense services
have the meaning given those terms in
paragraphs (3), (4) and (7) of section 47
of the Arms Export Control Act (22
U.S.C. 2794 (3), (4), and (7)). When used
with reference to commercial sales, the
definitions in §§120.6 and 120.9 of this
subchapter apply.

§130.5 Fee or commission.

(a) Fee or commission means, except as
provided in paragraph (b) of this sec-
tion, any loan, gift, donation or other
payment of $1,000 or more made, or of-
fered or agreed to be made directly or
indirectly, whether in cash or in Kind,
and whether or not pursuant to a writ-
ten contract, which is:

(1) To or at the direction of any per-
son, irrespective of nationality, wheth-
er or not employed by or affiliated with
an applicant, a supplier or a vendor;
and

(2) For the solicitation or promotion
or otherwise to secure the conclusion
of a sale of defense articles or defense
services to or for the use of the armed
forces of a foreign country or inter-
national organization.

(b) The term fee or commission does
not include:

(1) A political contribution or a pay-
ment excluded by §130.6 from the defi-
nition of political contribution:

(2) A normal salary (excluding con-
tingent compensation) established at
an annual rate and paid to a regular
employee of an applicant, supplier or
vendor;

(3) General advertising or pro-
motional expenses not directed to any
particular sale or purchaser; or

(4) Payments made, or offered or
agreed to be made, solely for the pur-
chase by an applicant, supplier or ven-
dor of specific goods or technical, oper-
ational or advisory services, which
payments are not disproportionate in
amount with the value of the specific
goods or services actually furnished.

§130.6 Political contribution.

Political contribution means any loan,
gift, donation or other payment of
$1,000 or more made, or offered or
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agreed to be made, directly or indi-
rectly, whether in cash or in Kkind,
which is:

(a) To or for the benefit of, or at the
direction of, any foreign candidate,
committee, political party, political
faction, or government or govern-
mental subdivision, or any individual
elected, appointed or otherwise des-
ignated as an employee or officer
thereof; and

(b) For the solicitation or promotion
or otherwise to secure the conclusion
of a sale of defense articles or defense
services to or for the use of the armed
forces of a foreign country or inter-
national organization. Taxes, customs
duties, license fees, and other charges
required to be paid by applicable law or
regulation are not regarded as political
contributions.

§130.7 Supplier.

Supplier means any person who enters
into a contract with the Department of
Defense for the sale of defense articles
or defense services valued in an
amount of $500,000 or more under sec-
tion 22 of the Arms Export Control Act
(22 U.S.C. 2762).

§130.8 Vendor.

(a) Vendor means any distributor or
manufacturer who, directly or indi-
rectly, furnishes to an applicant or
supplier defense articles valued in an
amount of $500,000 or more which are
end-items or major components as de-
fined in §121.8 of this subchapter. It
also means any person who, directly or
indirectly, furnishes to an applicant or
supplier defense articles or services
valued in an amount of $500,000 or more
when such articles or services are to be
delivered (or incorporated in defense
articles or defense services to be deliv-
ered) to or for the use of the armed
forces of a foreign country or inter-
national organization under:

(1) A sale requiring a license or ap-
proval from the Office of Defense Trade
Controls under this subchapter; or

(2) A sale pursuant to a contract with
the Department of Defense under sec-
tion 22 of the Arms Export Control Act
(22 U.S.C. 2762).

(b) [Reserved]

§130.9

§130.9 Obligation to furnish informa-
tion to the Office of Defense Trade
Controls.

(a)(1) Each applicant must inform the
Office of Defense Trade Controls as to
whether applicant or its vendors have
paid, or offered or agreed to pay, in re-
spect of any sale for which a license or
approval is requested:

(i) Political contributions in an ag-
gregate amount of $5,000 or more, or

(ii) Fees or commissions in an aggre-

gate amount of $100,000 or more.
If so, applicant must furnish to the Of-
fice of Defense Trade Controls the in-
formation specified in §130.10. The fur-
nishing of such information or an ex-
planation satisfactory to the Director
of the Office of Defense Trade Controls
as to why all the information cannot
be furnished at that time is a condition
precedent to the granting of the rel-
evant license or approval.

(2) The requirements of this para-
graph do not apply in the case of an ap-
plication with respect to a sale for
which all the information specified in
§130.10 which is required by this sec-
tion to be reported shall already have
been furnished.

(b) Each supplier must inform the Of-
fice of Defense Trade Controls as to
whether the supplier or its vendors
have paid, or offered or agreed to pay,
in respect of any sale:

(1) Political contributions in an ag-
gregate amount of $5,000 or more, or

(2) Fees or commissions in an aggre-

gate amount of $100,000 or more.
If so, supplier must furnish to the Of-
fice of Defense Trade Controls the in-
formation specified in §130.10. The in-
formation required to be furnished pur-
suant to this paragraph must be so fur-
nished no later than 30 days after the
contract award to such supplier, or
such earlier date as may be specified by
the Department of Defense. For pur-
poses of this paragraph, a contract
award includes a purchase order, exer-
cise of an option, or other procurement
action requiring a supplier to furnish
defense articles or defense services to
the Department of Defense for the pur-
poses of section 22 of the Arms Export
Control Act (22 U.S.C. 2762).

(c) In determining whether an appli-
cant or its vendors, or a supplier or its
vendors, as the case may be, have paid,
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or offered or agreed to pay, political
contributions in an aggregate amount
of $5,000 or more in respect of any sale
s0 as to require a report under this sec-
tion, there must be included in the
computation of such aggregate amount
any political contributions in respect
of the sale which are paid by or on be-
half of, or at the direction of, any per-
son to whom the applicant, supplier or
vendor has paid, or offered or agreed to
pay, a fee or commission in respect of
the sale. Any such political contribu-
tions are deemed for purposes of this
part to be political contributions by
the applicant, supplier or vendor who
paid or offered or agreed to pay the fee
or commission.

(d) Any applicant or supplier which
has informed the Office of Defense
Trade Controls under this section that
neither it nor its vendors have paid, or
offered or agreed to pay, political con-
tributions or fees or commissions in an
aggregate amount requiring the infor-
mation specified in §130.10 to be fur-
nished, must subsequently furnish such
information within 30 days after learn-
ing that it or its vendors had paid, or
offered or agreed to pay, political con-
tributions or fees or commissions in re-
spect of a sale in an aggregate amount
which, if known to applicant or sup-
plier at the time of its previous com-
munication with the Office of Defense
Trade Controls, would have required
the furnishing of information under
§130.10 at that time. Any report fur-
nished under this paragraph must, in
addition to the information specified in
§130.10, include a detailed statement of
the reasons why applicant or supplier
did not furnish the information at the
time specified in paragraph (a) or para-
graph (b) of this section, as applicable.

§130.10 Information to be furnished
by applicant or supplier to the Of-
fice of Defense Trade Controls.

(a) Every person required under
§130.9 to furnish information specified
in this section in respect to any sale
must furnish to the Office of Defense
Trade Controls:

(1) The total contract price of the
sale to the foreign purchaser;

(2) The name, nationality, address
and principal place of business of the
applicant or supplier, as the case may
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be, and, if applicable, the employer and
title;

(3) The name, nationality, address
and principal place of business, and if
applicable, employer and title of each
foreign purchaser, including the ulti-
mate end-user involved in the sale;

(4) Except as provided in paragraph
(c) of this section, a statement setting
forth with respect to such sale:

(i) The amount of each political con-
tribution paid, or offered or agreed to
be paid, or the amount of each fee or
commission paid, or offered or agreed
to be paid;

(ii) The date or dates on which each
reported amount was paid, or offered or
agreed to be paid;

(iii) The recipient of each such
amount paid, or intended recipient if
not yet paid;

(iv) The person who paid, or offered
or agreed to pay such amount; and

(v) The aggregate amounts of polit-
ical contributions and of fees or com-
mission, respectively, which shall have
been reported.

(b) In responding to paragraph (a)(4)
of this section, the statement must:

(1) With respect to each payment re-
ported, state whether such payment
was in cash or in kind. If in kind, it
must include a description and valu-
ation thereof. Where precise amounts
are not available because a payment
has not yet been made, an estimate of
the amount offered or agreed to be paid
must be provided;

(2) With respect to each recipient,
state:

(i) Its name;

(ii) Its nationality;

(iii) Its address and principal place of
business;

(iv) Its employer and title; and

(v) Its relationship, if any, to appli-
cant, supplier, or vendor, and to any
foreign purchaser or end-user.

(c) In submitting a report required by
§130.9, the detailed information speci-
fied in paragraph (a)(4) and (b) of this
section need not be included if the pay-
ments do not exceed:

(1) $2,500 in the case of political con-
tributions; and

(2) $50,000 in the case of fees or com-
missions.

In lieu of reporting detailed informa-
tion with respect to such payments,
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the aggregate amount thereof must be
reported, identified as miscellaneous
political contributions or miscella-
neous fees or commissions, as the case
may be.

(d) Every person required to furnish
the information specified in paragraphs
(a) and (b) of this section must respond
fully to each subdivision of those para-
graphs and, where the correct response
is none or not applicable,” must so
state.

§130.11 Supplementary reports.

(a) Every applicant or supplier who is
required under §130.9 to furnish the in-
formation specified in §130.10 must sub-
mit a supplementary report in connec-
tion with each sale in respect of which
applicant or supplier has previously
been required to furnish information if:

(1) Any political contributions aggre-
gating $2,600 or more or fees or com-
missions aggregating $50,000 or more
not previously reported or paid, or of-
fered or agreed to be paid by applicant
or supplier or any vendor;

(2) Subsequent developments cause
the information initially reported to be
no longer accurate or complete (as in
the case where a payment actually
made is substantially different in
amount from a previously reported es-
timate of an amount offered or agreed
to be paid); or

(3) Additional details are requested
by the Office of Defense Trade Controls
with respect to any miscellaneous pay-
ments reported under §130.10(c).

(b) Supplementary reports must be
sent to the Office of Defense Trade
Controls within 30 days after the pay-
ment, offer or agreement reported
therein or, when requested by the Of-
fice of Defense Trade Controls, within
30 days after such request, and must in-
clude:

(1) Any information specified in
§130.10 required or requested to be re-
ported and which was not previously
reported; and

(2) The Defense Trade Control license
number, if any, and the Department or
Defense contract number, if any, re-
lated to the sale.

§130.12

§130.12 Information to be furnished
by vendor to applicant or supplier.

(a) In order to determine whether it
is obliged under §130.9 to furnish the
information specified in §130.10 with re-
spect to a sale, every applicant or sup-
plier must obtain from each vendor,
from or through whom the applicant
acquired defense articles or defense
services forming the whole or a part of
the sale, a full disclosure by the vendor
of all political contributions or fees or
commission paid, by vendor with re-
spect to such sale. Such disclosure
must include responses to all the infor-
mation pertaining to vendor required
to enable applicant or supplier, as the
case may be, to comply fully with
§§130.9 and 130.10. If so required, they
must include the information furnished
by each vendor in providing the infor-
mation specified.

(b) Any vendor which has been re-
quested by an applicant or supplier to
furnish an initial statement under
paragraph (a) of this section must, ex-
cept as provided in paragraph (c) of
this section, furnish such statement in
a timely manner and not later than 20
days after receipt of such request.

(c) If the vendor believes that fur-
nishing information to an applicant or
supplier in a requested statement
would unreasonably risk injury to the
vendor’s commercial interests, the ven-
dor may furnish in lieu of the state-
ment an abbreviated statement dis-
closing only the aggregate amount of
all political contributions and the ag-
gregate amount of all fees or commis-
sions which have been paid, or offered
or agreed to be paid, or offered or
agreed to be paid, by the vendor with
respect to the sale. Any abbreviated
statement furnished to an applicant or
supplier under this paragraph must be
accompanied by a certification that
the requested information has been re-
ported by the vendor directly to the Of-
fice of Defense Trade Controls. The
vendor must simultaneously report
fully to the Office of Defense Trade
Controls all information which the
vendor would otherwise have been re-
quired to report to the applicant or
supplier under this section. Each such
report must clearly identify the sale
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with respect to which the reported in-
formation pertains.

(d)A) If upon the 25th day after the
date of its request to vendor, an appli-
cant or supplier has not received from
the vendor the initial statement re-
quired by paragraph (a) of this section,
the applicant or supplier must submit
to the Office of Defense Trade Controls
a signed statement attesting to:

(i) The manner and extent of appli-
cant’s or supplier’s attempt to obtain
from the vendor the initial statement
required under paragraph (a) of this
section;

(ii) Vendor’s failure to comply with
this section; and

(iii) The amount of time which has
elapsed between the date of applicant’s
or supplier’s request and the date of
the signed statement;

(2) The failure of a vendor to comply
with this section does not relieve any
applicant or supplier otherwise re-
quired by §130.9 to submit a report to
the Office of Defense Trade Controls
from submitting such a report.

§130.13 Information to be furnished to
applicant, supplier or vendor by a
recipient of a fee or commission.

(a) Every applicant or supplier, and
each vendor thereof;

(1) In order to determine whether it
is obliged under §130.9 or §130.12 to fur-
nish information specified in §130.10
with respect to a sale; and

(2) Prior to furnishing such informa-
tion, must obtain from each person, if
any, to whom it has paid, or offered or
agreed to pay, a fee or commission in
respect of such sale, a timely state-
ment containing a full disclosure by
such a person of all political contribu-
tions paid, or offered or agreed to be
paid, by it or on its behalf, or at its di-
rection, in respect of such sale. Such
disclosure must include responses to
all the information required to enable
the applicant, supplier or vendor, as
the case may be, to comply fully with
§§130.9, 130.10, and 130.12.

(b) In obtaining information under
paragraph (a) of this section, the appli-
cant, supplier or vendor, as the case
may be, must also require each person
to whom a fee or commission is paid, or
offered or agreed to be paid, to furnish
from time to time such reports of its
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political contributions as may be nec-
essary to enable the applicant, supplier
or vendor, as the case may be, to com-
ply fully with §§130.9, 130.10, 130.11, and
130.12.

(c) The applicant supplier or vendor,
as the case may be, must include any
political contributions paid, or offered
or agreed to be paid, by or on behalf of,
or at the direction of, any person to
whom it has paid, or offered or agreed
to pay a fee or commission in deter-
mining whether applicant, supplier or
vendor is required by §§130.9, 130.11, and
130.12 to furnish information specified
in §130.10.

§130.14 Recordkeeping.

Each applicant, supplier and vendor
must maintain a record of any infor-
mation it was required to furnish or
obtain under this part and all records
upon which its reports are based for a
period of not less than five years fol-
lowing the date of the report to which
they pertain.

§130.15 Confidential business informa-
tion.

(a) Any person who is required to fur-
nish information under this part may
identify any information furnished
hereunder which the person considers
to be confidential business informa-
tion. No person, including any appli-
cant or supplier, shall publish, divulge,
disclose, or make known in any man-
ner, any information so identified by a
vendor or other person unless author-
ized by law or regulation.

(b) For purposes of this section, con-
fidential business information means
commercial or financial information
which by law is entitled to protection
from disclosure. (See, e.g., 5 U.S.C.
552(b) (3) and (4); 18 U.S.C. 1905; 22
U.S.C. 2778(e); Rule 26(c)(7), Federal
Rules of Civil Procedure.)

§130.16 Other reporting requirements.

The submission of reports under this
part does not relieve any person of any
requirements to furnish information to
any federal, state, or municipal agen-
cy, department or other instrumen-
tality as required by law, regulation or
contract.
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§130.17 Utilization of and access to re-
ports and records.

(a) All information reported and
records maintained under this part will
be made available, upon request for
utilization by standing committees of
the Congress and subcommittees there-
of, and by United States Government
agencies, in accordance with section
39(d) of the Arms Export Control Act
(22 U.S.C. 2779(d)), and reports based
upon such information will be sub-
mitted to Congress in accordance with

§130.17

sections 36(a)(8) and 36(b)(1) of that Act
(22 U.S.C. 2776 (a)(8) and (b)(1)).

(b) All confidential business informa-
tion provided pursuant to this part
shall be protected against disclosure to
the extent provided by law.

(c) Nothing in this section shall pre-
clude the furnishing of information to
foreign governments for law enforce-
ment or regulatory purposes under
international arrangements between
the United States and any foreign gov-
ernment.
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