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None of the exemptions or sub-licens-
ing provisions available in this sub-
chapter may be used for the export of
technical data in order to obtain or
satisfy insurance requirements. Such
exports are always subject to the prior
approval and re-transfer requirements
of sections 3 and 38 of the Arms Export
Control Act, as applied by relevant pro-
visions of this subchapter.

[64 FR 13681, Mar. 22, 1999]
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§125.1 Exports subject to this part.

(a) The controls of this part apply to
the export of technical data and the ex-
port of classified defense articles. In-
formation which is in the public do-
main (see §120.11 of this subchapter and
§125.4(b)(13)) is not subject to the con-
trols of this subchapter.

(b) A license for the export of tech-
nical data and the exemptions in §125.4
may not be used for foreign production
purposes or for technical assistance un-
less the approval of the Office of De-
fense Trade Controls has been ob-
tained. Such approval is generally pro-
vided only pursuant to the procedures
specified in part 124 of this subchapter.

(c) Technical data authorized for ex-
port may not be reexported, trans-
ferred or diverted from the country of
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ultimate end-use or from the author-
ized foreign end-user (as designated in
the license or approval for export) or
disclosed to a national of another coun-
try without the prior written approval
of the Office of Defense Trade Controls.

(d) The controls of this part apply to
the exports referred to in paragraph (a)
of this section regardless of whether
the person who intends to export the
technical data produces or manufac-
tures defense articles if the technical
data is determined by the Office of De-
fense Trade Controls to be subject to
the controls of this subchapter.

(e) The provisions of this subchapter
do not apply to technical data related
to articles in Category VI(e) and Cat-
egory XVI. The export of such data is
controlled by the Department of En-
ergy and the Nuclear Regulatory Com-
mission pursuant to the Atomic En-
ergy Act of 1954, as amended, and the
Nuclear Non-Proliferation Act of 1978.

§125.2 Exports of unclassified tech-
nical data.

(a) A license (DSP-5) is required for
the export of unclassified technical
data unless the export is exempt from
the licensing requirements of this sub-
chapter. In the case of a plant visit, de-
tails of the proposed discussions must
be transmitted to the Office of Defense
Trade Controls for an appraisal of the
technical data. Seven copies of the
technical data or the details of the dis-
cussion must be provided.

(b) Patents. A license issued by the
Office of Defense Trade Controls is re-
quired for the export of technical data
whenever the data exceeds that which
is used to support a domestic filing of
a patent application or to support a
foreign filing of a patent application
whenever no domestic application has
been filed. Requests for the filing of
patent applications in a foreign coun-
try, and requests for the filing of
amendments, modifications or supple-
ments to such patents, should follow
the regulations of the U.S. Patent and
Trademark Office in accordance with
37 CFR part 5. The export of technical
data to support the filing and proc-
essing of patent applications in foreign
countries is subject to regulations
issued by the U.S. Patent and Trade-
mark Office pursuant to 35 U.S.C. 184.
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(c) Disclosures. Unless otherwise ex-
pressly exempted in this subchapter, a
license is required for the oral, visual
or documentary disclosure of technical
data by U.S. persons to foreign persons.
A license is required regardless of the
manner in which the technical data is
transmitted (e.g., in person, by tele-
phone, correspondence, electronic
means, etc.). A license is required for
such disclosures by U.S. persons in con-
nection with visits to foreign diplo-
matic missions and consular offices.

§125.3 Exports of classified technical
data and classified defense articles.

(a) A request for authority to export
defense articles, including technical
data, classified by a foreign govern-
ment or pursuant to Executive Order
12356, successor orders, or other legal
authority must be submitted to the Of-
fice of Defense Trade Controls for ap-
proval. The application must contain
full details of the proposed transaction.
It should also list the facility security
clearance code of all U.S. parties on
the license and include the Defense In-
vestigative Service cognizant security
office of the party responsible for pack-
aging the commodity for shipment. A
nontransfer and use certificate (Form
DSP-83) executed by the applicant, for-
eign consignee, end-user and an author-
ized representative of the foreign gov-
ernment involved will be required.

(b) Classified technical data which is
approved by the Office of Defense
Trade Controls either for export or re-
export after a temporary import will be
transferred or disclosed only in accord-
ance with the requirements in the De-
partment of Defense Industrial Secu-
rity Manual. Any other requirements
imposed by cognizant U.S. departments
and agencies must also be satisfied.

(c) The approval of the Office of De-
fense Trade Controls must be obtained
for the export of technical data by a
U.S. person to a foreign person in the
U.S. or in a foreign country unless the
proposed export is exempt under the
provisions of this subchapter.

(d) All communications relating to a
patent application covered by an inven-
tion secrecy order are to be addressed
to the U.S. Patent and Trademark Of-
fice (see 37 CFR 5.11).

§125.4

§125.4 Exemptions of general applica-
bility.

(a) The following exemptions apply
to exports of technical data for which
approval is not needed from the Office
of Defense Trade Controls. These ex-
emptions, except for paragraph (b)(13)
of this section, do not apply to exports
to proscribed destinations under §126.1
of this subchapter or for persons con-
sidered generally ineligible under
§120.1(c) of this subchapter. The exemp-
tions are also not applicable for pur-
poses of establishing offshore procure-
ment arrangements or producing de-
fense articles offshore (see §124.13), ex-
cept as authorized under §125.4 (c). If
§126.8 of this subchapter requirements
are applicable, they must be met before
an exemption under this section may
be used. Transmission of classified in-
formation must comply with the re-
quirements of the National Industrial
Security Program Operating Manual
and the exporter must certify to the
transmittal authority that the tech-
nical data does not exceed the tech-
nical limitation of the authorized ex-
port.

(b) The following exports are exempt
from the licensing requirements of this
subchapter.

(1) Technical data, including classi-
fied information, to be disclosed pursu-
ant to an official written request or di-
rective from the U.S. Department of
Defense;

(2) Technical data, including classi-
fied information, in furtherance of a
manufacturing license or technical as-
sistance agreement approved by the
Department of State under part 124 of
this subchapter and which meet the re-
quirements of §124.3 of this subchapter;

(3) Technical data, including classi-
fied information, in furtherance of a
contract between the exporter and an
agency of the U.S. Government, if the
contract provides for the export of the
data and such data does not disclose
the details of design, development, pro-
duction, or manufacture of any defense
article;

(4) Copies of technical data, including
classified information, previously au-
thorized for export to the same recipi-
ent. Revised copies of such technical
data are also exempt if they pertain to
the identical defense article, and if the
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revisions are solely editorial and do
not add to the content of technology
previously exported or authorized for
export to the same recipient;

(5) Technical data, including classi-
fied information, in the form of basic
operations, maintenance, and training
information relating to a defense arti-
cle lawfully exported or authorized for
export to the same recipient. Inter-
mediate or depot-level repair and
maintenance information may be ex-
ported only under a license or agree-
ment approved specifically for that
purpose;

(6) Technical data, including classi-
fied information, related to firearms
not in excess of caliber .50 and ammu-
nition for such weapons, except de-
tailed design, development, production
or manufacturing information;

(7) Technical data, including classi-
fied information, being returned to the
original source of import;

(8) Technical data directly related to
classified information which has been
previously exported or authorized for
export in accordance with this part to
the same recipient, and which does not
disclose the details of the design, de-
velopment, production, or manufacture
of any defense article;

(9) Technical data, including classi-
fied information, sent by a U.S. cor-
poration to a U.S. person employed by
that corporation overseas or to a U.S.
Government agency. This exemption is
subject to the limitations of §125.1(b)
and may be used only if:

(i) The technical data is to be used
overseas solely by U.S. persons;

(ii) If the U.S. person overseas is an
employee of the U.S. Government or is
directly employed by the U.S. corpora-
tion and not by a foreign subsidiary;
and

(iii) The classified information is
sent overseas in accordance with the
requirements of the Department of De-
fense Industrial Security Manual.

(10) Disclosures of unclassified tech-
nical data in the U.S. by U.S. institu-
tions of higher learning to foreign per-
sons who are their bona fide and full
time regular employees. This exemp-
tion is available only if:

(i) The employee’s permanent abode
throughout the period of employment
is in the United States;
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(ii) The employee is not a national of
a country to which exports are prohib-
ited pursuant to §126.1 of this sub-
chapter; and

(iii) The institution informs the indi-
vidual in writing that the technical
data may not be transferred to other
foreign persons without the prior writ-
ten approval of the Office of Defense
Trade Controls;

(11) Technical data, including classi-
fied information, for which the ex-
porter, pursuant to an arrangement
with the Department of Defense, De-
partment of Energy or NASA which re-
quires such exports, has been granted
an exemption in writing from the 1li-
censing provisions of this part by the
Office of Defense Trade Controls. Such
an exemption will normally be granted
only if the arrangement directly imple-
ments an international agreement to
which the United States is a party and
if multiple exports are contemplated.
The Office of Defense Trade Controls,
in consultation with the relevant U.S.
Government agencies, will determine
whether the interests of the United
States Government are best served by
expediting exports under an arrange-
ment through an exemption (see also
paragraph (b)(3) of this section for a re-
lated exemption);

(12) Technical data which is specifi-
cally exempt under part 126 of this sub-
chapter; or

(13) Technical data approved for pub-
lic release (i.e., unlimited distribution)
by the cognizant U.S. Government de-
partment or agency or Directorate for
Freedom of Information and Security
Review. This exemption is applicable
to information approved by the cog-
nizant U.S. Government department or
agency for public release in any form.
It does not require that the informa-
tion be published in order to qualify for
the exemption.

(c) Defense services and related un-
classified technical data are exempt
from the licensing requirements of this
subchapter, to mnationals of NATO
countries, Australia, Japan, and Swe-
den, for the purposes of responding to a
written request from the Department
of Defense for a quote or bid proposal.
Such exports must be pursuant to an
official written request or directive
from an authorized official of the U.S.
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Department of Defense. The defense
services and technical data are limited
to paragraphs (c¢)(1), (¢)(2), and (c)(3) of
this section and must not include para-
graphs (c)(4), (¢c)(b), and (c)(6) of this
section which follow:

(1) Build-to-Print. ‘‘Build-to-Print”’
means that a foreign consignee can
produce a defense article from engi-
neering drawings without any tech-
nical assistance from a U.S. exporter.
This transaction is based strictly on a
“hands-off”” approach since the foreign
consignee is understood to have the in-
herent capability to produce the de-
fense article and only lacks the nec-
essary drawings. Supporting docu-
mentation such as acceptance criteria,
and specifications, may be released on
an as-required basis (i.e. ‘“‘must have”’)
such that the foreign consignee would
not be able to produce an acceptable
defense article without this additional
supporting documentation. Docu-
mentation which is not absolutely nec-
essary to permit manufacture of an ac-
ceptable defense article (i.e. ‘‘nice to
have’) is not considered within the

boundaries of a ‘‘Build-to-Print’’ data
package;
(2) Build/Design-to-Specification.

“Build/Design-to-Specification’” means
that a foreign consignee can design and
produce a defense article from require-
ment specifications without any tech-
nical assistance from the U.S. exporter.
This transaction is based strictly on a
‘““hands-off”’ approach since the foreign
consignee is understood to have the in-
herent capability to both design and
produce the defense article and only
lacks the necessary requirement infor-
mation;

(3) Basic Research. ‘‘Basic Research”
means a systemic study directed to-
ward greater knowledge or under-
standing of the fundamental aspects of
phenomena and observable facts with-
out specific applications towards proc-
esses or products in mind. It does not
include ‘‘Applied Research’ (i.e. a sys-
temic study to gain knowledge or un-
derstanding necessary to determine the
means by which a recognized and spe-
cific need may be met. It is a system-
atic application of knowledge toward
the production of useful materials, de-
vices, and systems or methods, includ-
ing design, development, and improve-

§125.4

ment of prototypes and new processes
to meet specific requirements.);

(4) Design Methodology, such as: The
underlying engineering methods and
design philosophy utilized (i.e., the
“why”’ or information that explains
the rationale for particular design de-
cision, engineering feature, or perform-
ance requirement); engineering experi-
ence (e.g. lessons learned); and the ra-
tionale and associated databases (e.g.
design allowables, factors of safety,
component life predictions, failure
analysis criteria) that establish the
operational requirements (e.g., Dper-
formance, mechanical, electrical, elec-
tronic, reliability and maintainability)
of a defense article. (Final analytical
results and the initial conditions and
parameters may be provided.)

(5) Engineering Analysis, such as: Ana-
lytical methods and tools used to de-
sign or evaluate a defense article’s per-
formance against the operational re-
quirements. Analytical methods and
tools include the development and/or
use of mockups, computer models and
simulations, and test facilities. (Final
analytical results and the initial condi-
tions and parameters may be provided.)

(6) Manufacturing Know-how, such as:
information that provides detailed
manufacturing processes and tech-
niques needed to translate a detailed
design into a qualified, finished defense
article. (Information may be provided
in a build-to-print package that is nec-
essary in order to produce an accept-
able defense article.)

(d)(1) Defense services for the items
identified in §123.16(b)(10) of this sub-
chapter exported by accredited U.S. in-
stitutions of higher learning are ex-
empt from the licensing requirements
of this subchapter when the export is:

(i) To countries identified in
§123.16(b)(10)(i) of this subchapter and
exclusively to nationals of such coun-
tries when engaged in international
fundamental research conducted under
the aegis of an accredited U.S. institu-
tion of higher learning; and

(ii) In direct support of fundamental
research as defined in §120.11(8) of this
subchapter being conducted either at
accredited U.S. institutions of higher
learning or an accredited institution of
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higher learning, a governmental re-
search center or an established govern-
ment funded private research center lo-
cated within the countries identified in
§123.16(b)(10)(i) of this subchapter; and

(iii) Limited to discussions on assem-
bly of any article described in
§123.16(b)(10) of this subchapter and or
integrating any such article into a sci-
entific, research, or experimental sat-
ellite.

(2) The exemption in paragraph (d)(1)
of this section, while allowing accred-
ited U.S. institutions of higher learn-
ing to participate in technical meet-
ings with foreign nationals from coun-
tries specified in §123.16(b)(10)(i) of this
subchapter for the purpose of con-
ducting space scientific fundamental
research either in the United States or
in these countries when working with
information that meets the require-
ments of §120.11 of this subchapter in
activities that would generally be con-
trolled as a defense service in accord-
ance with §124.1(a) of this subchapter,
does not cover:

(i) Any level of defense service or in-
formation involving launch activities
including the integration of the sat-
ellite or spacecraft to the launch vehi-
cle;

(ii) Articles and information listed in
the Missile Technology Control Regime
(MTCR) Annex or classified as signifi-
cant military equipment; or

(iii) The transfer of or access to tech-
nical data, information, or software
that is otherwise controlled by this
subchapter.

[68 FR 39310, July 22, 1993, as amended at 65
FR 45284, July 21, 2000; 66 FR 35900, July 10,
2001; 67 FR 15101, Mar. 29, 2002]

§125.5 Exemptions for plant visits.

(a) A license is not required for the
oral and visual disclosure of unclassi-
fied technical data during the course of
a classified plant visit by a foreign per-
son, provided (1) the classified visit has
itself been authorized pursuant to a li-
cense issued by the Office of Defense
Trade Controls; or (2) the classified
visit was approved in connection with
an actual or potential government-to-
government program or project by a
U.S. Government agency having classi-
fication jurisdiction over the classified
defense article or classified technical
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data involved under Executive Order
12356 or other applicable Executive
Order; and (3) the unclassified informa-
tion to be released is directly related
to the classified defense article or tech-
nical data for which approval was ob-
tained and does not disclose the details
of the design, development, production
or manufacture of any other defense
articles. In the case of visits involving
classified information, the require-
ments of the Defense Industrial Secu-
rity Manual (Department of Defense
Manual 5220.22M) must be met.

(b) The approval of the Office of De-
fense Trade Controls is not required for
the disclosure of oral and visual classi-
fied information to a foreign person
during the course of a plant visit ap-
proved by the appropriate U.S. Govern-
ment agency if (1) the requirements of
the Defense Industrial Security Manual
have been met, (2) the classified infor-
mation is directly related to that
which was approved by the U.S. Gov-
ernment agency, (3) it does not exceed
that for which approval was obtained,
and (4) it does not disclose the details
of the design, development, production
or manufacture of any defense articles.

(c) A license is not required for the
disclosure to a foreign person of un-
classified technical data during the
course of a plant visit (either classified
or unclassified) approved by the Office
of Defense Trade Controls or a cog-
nizant U.S. Government agency pro-
vided the technical data does not con-
tain information in excess of that ap-
proved for disclosure. This exemption
does not apply to technical data which
could be used for design, development,
production or manufacture of a defense
article.

§125.6 Certification requirements for
exemptions.

(a) To claim an exemption for the ex-
port of technical data under the provi-
sions of §§125.4 and 125.5, an exporter
must certify that the proposed export
is covered by a relevant paragraph of
that section. For §125.4, certification
consists of marking the package or let-
ter containing the technical data: ‘22
CFR 125.4 (identify subsection) applica-
ble.”” This certification must be made
in written form and retained in the ex-
porter’s files for a period of five years.
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A Shippers Export Declaration is not
required for exports of unclassified
technical data (see §123.22 (d) of this
subchapter.

(b) If a District Director of Customs
or Postmaster is unavailable at the
time of export, or if the export is via
oral, visual, or electronic means, the
exporter must also complete a written
certification as indicated in paragraph
(a) of this section.

§125.7 Procedures for the export of
classified technical data and other
classified defense articles.

(a) All applications for the export or
temporary import of classified tech-
nical data or other classified defense
articles must be submitted to the Of-
fice of Defense Trade Controls on Form
DSP-85.

(b) An application for the export of
classified technical data or other clas-
sified defense articles must be accom-
panied by seven copies of the data and
a completed Form DSP-83 (see §123.10
of this subchapter). Only one copy of
the data or descriptive literature must
be provided if a renewal of the license
is requested. All classified materials
accompanying an application must be
transmitted to the Office of Defense
Trade Controls in accordance with the
requirements of the Defense Industrial
Security Manual (Department of De-
fense Manual Number 5220.22-M).

§125.8 Filing of licenses for exports of
unclassified technical data.

(a) Licenses for the export of unclas-
sified technical data must be presented
to the appropriate District Director of
Customs or Postmaster at the time of
shipment or mailing. The District Di-
rector of Customs or Postmaster will
endorse and transmit the licenses to
the Office of Defense Trade Controls in
accordance with the instructions con-
tained on the reverse side of the li-
cense.

(b) If a license for the export of un-
classified technical data is used but not
endorsed by U.S. Customs or a Post-
master for whatever reason (e.g., elec-
tronic transmission, unavailability of
Customs officer or Postmaster, etc.),
the person exporting the data must
self-endorse the license, showing when
and how the export took place. Every
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license must be returned to the Office
of Defense Trade Controls when the
total value authorized has been shipped
or when the date of expiration has been
reached, whichever occurs first.

§125.9 Filing of licenses and other au-
thorizations for exports of classified
technical data and classified de-
fense articles.

Licenses and other authorizations for
the export of classified technical data
or classified defense articles will be
forwarded by the Office of Defense
Trade Controls to the Defense Inves-
tigative Service of the Department of
Defense in accordance with the provi-
sions of the Department of Defense In-
dustrial Security Manual. The Office of
Defense Trade Controls will forward a
copy of the license to the applicant for
the applicant’s information. The De-
fense Investigative Service will return
the endorsed license to the Office of
Defense Trade Controls upon comple-
tion of the authorized export or expira-
tion of the license, whichever occurs
first.

PART 126—GENERAL POLICIES AND
PROVISIONS

Sec.

126.1 Prohibited exports and sales to certain
countries.

126.2 Temporary suspension or modification
of this subchapter.
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Government agencies.

126.5 Canadian exemptions.

126.6 Foreign-owned military aircraft and
naval vessels, and the Foreign Military
Sales program.

126.7 Denial, revocation, suspension or
amendment of licenses and other approv-
als.

126.8 Proposals to foreign persons relating
to significant military equipment.

126.9 Advisory opinions and related author-
izations.

126.10 Disclosure of information.

126.11 Relation to other provisions of law.

126.12 Continuation in force.

126.13 Required information.
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izations for NATO, Australia, and Japan.
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