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1995 - LONG TITLE

SECT
An Act to prohibit the supply or export of goods that will or
may be used in, and the provision of services that will or
may assist, the devel opment, production, acquisition or
stockpiling of weapons capabl e of causing nmass destruction
or mssiles capable of delivering such weapons
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1995 - SECT 1
Short title

SECT
1. This Act may be cited as the Wapons of Mass Destruction (Prevention of
Proliferation) Act 1995.



(Mnister's second readi ng speech nade in-
Senate on 9 Novenber 1994
House of Representatives on 30 March 1995)
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1995 - SECT 2
Comrencenent

SECT
2. (1) Subject to subsection (2), this Act comences on a day to be fixed by
Procl amat i on.

(2) If this Act does not commence under subsection (1) within 6 nonths
begi nning on the day on which it receives the Royal Assent, it conmences on
the first day after the end of that period.
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Interpretation

SECT

3. In this Act, unless the contrary intention appears:

"aut hori sed person" neans:

(a) a menber of the Defence Force; or

(b) a nenber or special nenber of the Australian Federal Police or a nenber
of the police force of a State or Territory; or

(c) an officer of Custons;

"Bi ol ogi cal Weapons Convention" neans the Convention on the Prohibition of
the Devel oprent, Production and Stockpiling of Bacteriological (Biological)
and Toxi n Weapons and on their Destruction, which was signed on behal f of
Australia on 10 April 1972 and a copy of the English text of which is set out
in the Schedule to the Crines (Biological Wapons) Act 1976

"Chem cal Weapons Convention"” means the Convention on the Prohibition of the
Devel oprment, Production, Stockpiling and use of Chem cal Wapons and on their
Destruction (including the annexes to that Convention), a copy of the English
text of which is set out in the Schedule to the Chenical Wapons (Prohibition)
Act 1994, as anended by any anendnent to that Convention that is accepted by
Australia and a copy of the English text of which is set out in regulations in
force under that Act;

"director”, in relation to a body that:

(a) is incorporated for a public purpose by a |law of the Commonweal th, of a
State or of a Territory; and

(b) is constituted by one or nobre nenbers;
means the nenber, or any of the nenbers, constituting the body;

"engage in conduct" includes fail or refuse to engage in conduct;

"export" means export from Australia, the Territory of Cocos (Keeling)
Islands or the Territory of Christmas Island;

"financial corporation"” neans a financial corporation, within the neaning of
paragraph 51(xx) of the Constitution, forned within the linmts of the
Conmonweal t h;

"foreign corporation” has the same neaning as in paragraph 51(xx) of the
Constitution;

"goods" includes docunents;

"Non-Proliferation Treaty" means the Treaty on the Non-Proliferation of
Nucl ear Weapons that was signed on behalf of Australia on 27 February 1970, a



copy of the English text of which is set out in Schedule 2 to the Nuclear
Non-Proliferation (Safeguards) Act 1987, and, subject to subsection 4(3) of
that Act, includes that Treaty as anended fromtime to tine;

"non-regul at ed goods" neans goods that are not prohibited exports under the
Custons Act 1901;

"of fence against this Act" includes an offence against:

(a) section 6, 7 or 7A of the Crinmes Act 1914; or

(b) subsection 86(1) of that Act because of paragraph (a) of that
subsecti on;
that relates to an offence against this Act;

"of ficer of Custons"” has the same meaning as in the Customs Act 1901

"permt" means a permit in force under section 13;

"provide services" has a neaning affected by section 4;

"state of mnd", inrelation to a person, includes:

(a) the person's know edge, intention, opinion, belief or purpose; and

(b) the person's reasons for the intention, opinion, belief or purpose;

"suppl y" means supply whether or not for any consideration, and includes
supply by way of sale, |ease, hire or hire-purchase;

"tradi ng corporation” neans a trading corporation, within the neaning of
paragraph 51(xx) of the Constitution, forned within the limts of the
Conmonweal t h;

"Weapons of Mass Destruction progrant or "WWD progranf’ neans a plan or
program for the devel opment, production, acquisition or stockpiling of
nucl ear, biological or chem cal weapons or mssiles capable of delivering such
weapons.
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Provi si on of services

SECT

4. (1) Areference in this Act to the provision of services includes, wthout
limting the generality of that expression, a reference to doing anything
(other than supplying or exporting goods) that confers a benefit on, grants a
right or privilege to, provides a facility for, or otherw se assists, someone,
i ncl udi ng anyt hi ng done under:

(a) a contract for or in relation to the performance of work (including work
of a professional nature) with or without the supply or export of goods; or

(b) a contract for or in relation to the | ending of noney or other provision
of financial assistance.

(2) Exanples of the provision of services are:

(a) working as an enpl oyee, consultant or adviser; and

(b) providing training; and

(c) providing technol ogical information or know how, and

(d) procuring another to supply or export goods or provide services.
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Extension to external Territories

SECT
5. This Act extends to the external Territories.
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1995 - SECT 6
Obj ect and operation of the Act

SECT

6. (1) The object of this Act is to ensure, so far as the Constitution
permts, that goods are not supplied or exported, and services are not
provided, in circunmstances where the goods will or nay be used in, or the
services will or may assist, the devel opnent, production, acquisition or
stockpiling of weapons that are capabl e of causing mass destruction or
m ssiles that are capable of delivering such weapons.

(2) This Act has effect, and is to be interpreted, accordingly.

(3) This Act applies to:
(a) acts and omi ssions done in Australia or an external Territory; and
(b) acts and om ssions done outside Australia and the external Territories
by:
(i) Australian citizens; or
(ii) people ordinarily resident in Australia or an externa
Territory; or
(iii) bodies incorporated in Australia or an external Territory.

(4) This Act is additional to, and does not prejudice, the operation of any
other Act that deals with a matter dealt with by this Act.
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Addi tional operation of the Act

SECT
7.(1) Wthout prejudice to the effect that this Act has apart fromthis
subsection, it also has the effect that it would have if its application were
limted to:
(a) giving effect to:
(i) the Biological Wapons Convention; or
(ii) the Non-Proliferation Treaty; or
(iii) after the Chenmi cal Weapons Convention cones into force for
Australia-that Convention; or
(iv) any international obligation of Australia arising otherw se
than under a Convention or Treaty referred to in a precedi ng subparagraph; or
(b) matters external to Australia; or
(c) matters of international concern; or
(d) the defence of Australia; or
(e) goods that are owned by, or are in the possession or control of, a
tradi ng corporation or a foreign corporation or services that are provided by
a trading corporation, a financial corporation or a foreign corporation; or
(f) goods that are, or services that are provided, in the course of trade or
conmmer ce
(i) between Australia and places outside Australia; or
(ii) among the States; or
(iii) within a Territory, between a State and a Territory or
between 2 Territories.

(2) Wthout prejudice to the effect that this Act has apart fromthis



subsection, it also has the effect that it would have if its application were
limted to goods that are owned by, or are in the possession or control of, a
tradi ng corporation in the course of its trading activities or services that
are provided by a trading corporation in the course of its trading activities
or by a financial corporation in the course of its financial activities.
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Act to bind the Crown

SECT

8.(1) This Act binds the Crown in right of the Conmonwealth, of each of the
States, of the Australian Capital Territory, of the Northern Territory and of
Nor f ol k | sl and.

(2) Nothing in this Act renders the Crown in any right liable to be
prosecuted for an offence.

(3) To avoid doubt, a reference in this section to the Crown in a particular
right includes a reference to an instrunmentality or agency (whether a body
corporate or not) of the Crown in that right.
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Prohi bition on supplying goods for WWD program

SECT

9.(1) If:

(a) a person supplies any goods to anot her person; and

(b) the first-nmentioned person believes or suspects, on reasonabl e grounds,
that the goods will or nmay be used in a WVD prograny and

(c) the supply of the goods is not authorised by a permt or is in
contravention of a condition stated in a permt; and

(d) the Mnister has not given a witten notice to the first-nentioned
person under section 12 stating that the Mnister has no reason to believe or
suspect that the goods will or may be used in a WWD program
the first-nentioned person is guilty of an offence punishable on conviction by
i nprisonment for not nore than 8 years.
Not e: Subsection 4B(2) of the Crinmes Act 1914 allows a court to inpose an
appropriate fine instead of, or in addition to, a termof inprisonnent. If a
body corporate is convicted of the offence, subsection 4B(3) of that Act
allows a court to inmpose a fine of an ampunt that is not greater than 5 tinmes
the maxinum fine that could be inposed by the court on an individual convicted
of the sane offence

(2) It is not an offence agai nst subsection (1) for a person to supply goods
to anot her person if the goods are supplied in conpliance with conditions
stated in a notice given to the first-nentioned person by the M nister under
subsection 14(2).
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SECT

10. (1) If:

(a) a person exports any non-regul ated goods; and

(b) the person believes or suspects, on reasonabl e grounds, that the goods
will or nay be used in a WVD program and

(c) the export of the goods is not authorised by a permit or is in
contravention of a condition stated in a permt; and

(d) the Mnister has not given a witten notice to the person under section
12 stating that the Mnister has no reason to believe or suspect that the
goods will or may be used in a WWD program
the person is guilty of an offence punishable on conviction by inprisonnent
for not nore than 8 years.
Not e: Subsection 4B(2) of the Crinmes Act 1914 allows a court to inpose an
appropriate fine instead of, or in addition to, a termof inprisonnent. If a
body corporate is convicted of the offence, subsection 4B(3) of that Act
allows a court to inpose a fine of an anpunt that is not greater than 5 tines
the maxi num fine that could be inposed by the court on an individual convicted
of the sane offence

(2) It is not an offence agai nst subsection (1) for a person to export
non-regul ated goods if the goods are exported in conpliance with conditions
stated in a notice given to the person by the M nister under subsection 14(2).
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11. (1) |If:

(a) a person provides any services to another person; and

(b) the first-nmentioned person believes or suspects, on reasonabl e grounds,
that the services will or may assist a WWD program and

(c) the provision of the services is not authorised by a permt or is in
contravention of a condition stated in a permt; and

(d) the Mnister has not given a witten notice to the first-nentioned
person under section 12 stating that the Mnister has no reason to believe or
suspect that the provision of the services will or may assist a WVD program
the first-nentioned person is guilty of an offence punishable on conviction by
i nprisonment for not nore than 8 years.
Not e: Subsection 4B(2) of the Crinmes Act 1914 allows a court to inpose an
appropriate fine instead of, or in addition to, a termof inprisonnent. If a
body corporate is convicted of the offence, subsection 4B(3) of that Act
allows a court to inmpose a fine of an ampunt that is not greater than 5 tinmes
the maxinum fine that could be inposed by the court on an individual convicted
of the sane offence

(2) It is not an offence agai nst subsection (1) for a person to provide
services to another person if the services are provided in conpliance with
conditions stated in a notice given to the first-nentioned person by the
M ni ster under subsection 14(2).
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SECT
12. (1) If a person who wi shes to supply goods, to export non-regul ated

goods or to provide services believes or suspects that the goods will or may
be used in, or the provision of the services will or nay assist, a WWD
program the person may request the Mnister in witing for information as to
whet her the M nister has reason to believe or suspect that the goods will or
may be used in, or the provision of the services will or nay assist, a WWD
program

(2) If such a request is nmade, the Mnister nust, as soon as possible, give
the person who made the request a witten notice containing the information
sought in the request.
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Permts

SECT

13. (1) If:

(a) a person wishes to supply goods to a particular person, to export
non-regul ated goods to a particular place or to provide services to a
particul ar person; and

(b) the Mnister has reason to believe or suspect that the goods will or may
be used in, or the provision of the services will or may assist, a WD
program and

(c) the first-nmentioned person applies in accordance with the regul ations
for a permt under this section to supply or export the goods or provide the
services; and

(d) the Mnister is satisfied that the supply or export of the goods or the
provi sion of the services in accordance with the application would not be
contrary to Australia' s international or treaty obligations or the nationa
i nterest;
the Mnister may give the first-nmentioned person a witten permt to supply or
export the goods or provide the services, as the case may be, as nentioned in
the permt.

(2) A pernmit nay be unconditional or subject to conditions stated in the
permt.

(3) If a permt to supply or export goods or provide services was given to a
person, the Mnister may, by witten notice given to the person, revoke the
permt if the Mnister is satisfied, having regard to any events that have
occurred, or any infornmation of which he or she has becone aware, since the
permt was given, that the supply or export of the goods or the provision of
the services, as the case may be, would be contrary to Australia's
international or treaty obligations or the national interest.
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14. (1) If the Mnister
(a) has reason to believe or suspect that:
(i) if a person were to supply particular goods to another person
or to export particular non-regul ated goods to a particular place, the goods
woul d or might be used in a WVD program or
(ii) if a person
were to provide particular services to another person, the provision of the
services would or might assist a WVD progranm and
(b) the Mnister considers that a permt could not be given under section 13
in respect of such a supply or export of goods or the provision of such
services, as the case may be;
the Mnister may give the person in accordance with the regul ations a notice
under subsection (2).

(2) The notice nay:

(a) prohibit the person from supplying the goods to the other person or
exporting the goods to the place concerned, or fromproviding the services to
the ot her person, as the case requires; or

(b) prohibit the person fromso supplying or exporting the goods, or so
providing the services, unless conditions stated in the notice are conplied
wit h.

(3) The Mnister may revoke, in accordance with the regulations, a notice
gi ven under subsection (1).

(4) A notice given to a person under subsection (1) remains in force for a
period of 12 nonths beginning on the day when the notice is given to the
person, unless the notice is revoked before the end of that period.

(5) The Mnister may, in relation to the supply or export of goods, or the
provi sion of services, give a notice to a person under subsection (1) that is
to take effect at the time when a previous notice given to the person under
that subsection in relation to the supply or export of those goods, or the
provi sion of those services, as the case nmay be, ceases to be in force.

(6) A person nust not know ngly supply or export goods or provide services
in contravention of a notice, or in contravention of a condition stated in a
notice, in force under this section
Penal ty: Inprisonnent for 8 years.

Not e: Subsection 4B(2) of the Crinmes Act 1914 allows a court to inpose an
appropriate fine instead of, or in addition to, a termof inprisonnent. If a
body corporate is convicted of the offence, subsection 4B(3) of that Act
allows a court to inmpose a fine of an ampunt that is not greater than 5 tinmes
the maxinum fine that could be inposed by the court on an individual convicted
of the sane offence
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15.(1) If, in proceedings for an offence against this Act, it is necessary
to prove the state of mind of a body corporate in relation to particular
conduct, it is enough to show



(a) that the conduct was engaged in by a director, servant or agent of the
body corporate within the scope of his or her actual or apparent authority;
and

(b) that the director, servant or agent had the state of mind

(2) Any conduct engaged in on behalf of a body corporate by a director,
servant or agent of the body corporate within the scope of his or her actua
or apparent authority is taken, for the purposes of a prosecution for an
of fence against this Act, to have been engaged in also by the body corporate
unless it proves that it took reasonabl e precautions and exercised due
diligence to avoid the conduct.

(3) If, in proceedings for an offence against this Act, it is necessary to
prove the state of mind of an individual in relation to particular conduct, it
i's enough to show

(a) that the conduct was engaged in by a servant or agent of the individua
within the scope of his or her actual or apparent authority; and

(b) that the servant or agent had the state of nind

(4) Any conduct engaged in on behalf of an individual by a servant or agent
of the individual within the scope of his or her actual or apparent authority
is taken, for the purposes of a prosecution for an offence against this Act,
to have been engaged in also by the individual unless he or she proves that he
or she took reasonabl e precautions and exercised due diligence to avoid the
conduct .

(5) If:

(a) an individual is convicted of an offence; and

(b) he or she would not have been convicted of the offence if subsections
(3) and (4) had not been enacted;
he or she is not liable to be punished by inprisonnment for that offence.
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16. (1) If a person has engaged, or is proposing to engage, in any conduct
that was or would be an offence against this Act, a court of conpetent
jurisdiction my, on the application of the Mnister, grant an injunction
restraining the person fromengaging in the conduct and, if in the court's
opinion it is desirable to do so, requiring the person to do a particular
t hi ng.

(2) If in the opinion of the court it is desirable to do so, the court may
grant an interiminjunction pending determ nation of an application under
subsection (1).

(3) The court may di scharge or vary an injunction granted under subsection
(1) or (2).

(4) The power of the court to grant an injunction restraining a person from



engagi ng i n conduct may be exercised:

(a) whether or not it appears to the court that the person intends to engage
again, or to continue to engage, in conduct of that kind; and

(b) whether or not the person has previously engaged in conduct of that
ki nd.

(5) The power of the court to grant an injunction requiring a person to do a
particular thing nmay be exercised:

(a) whether or not it appears to the court that the person intends to refuse
or fail again, or to continue to refuse or fail, to do that thing; and

(b) whether or not the person has previously refused or failed to do that
t hi ng.
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Forfeiture of goods
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17.(1) If a person exports or supplies, or attenpts to export or
supply, goods in contravention of this Act, the goods, and any packages in
which they are contained, are forfeited to the Commonweal t h.

(2) An authorised person nmay, without warrant, seize any goods that are
forfeited, or that the authorised person has reasonable grounds to believe are
forfeited, to the Commonweal th under subsection (1) and take them before a
court of summary jurisdiction.

(3) If goods are taken before a court of summary jurisdiction under
subsection (2), the court nust inquire into the matter and:

(a) if the court is satisfied that the goods are forfeited-nust order that
the goods be condemned; or

(b) if the court is not so satisfied-nust order that the goods be delivered
to whoever the court is satisfied is entitled to the goods.

(4) Before inquiring into a matter in accordance with subsection (3), a
court of summary jurisdiction may require notice of the inquiry to be given to
anyone that the court thinks appropriate.

(5) If a prosecution is pending, an order for the condemation, or for the
delivery to a person, of goods relating to the prosecution must not be made
until the prosecution is determ ned.

(6) Goods seized under subsection (2) nust be stored in accordance with
prescri bed procedures until an order is nmade under subsection (3).

(7) Condemed goods nust be destroyed or otherwi se dealt with in accordance
with prescribed procedures as soon as practicable after it is determ ned that
t he goods are condemmed.

(8) Until they are so destroyed or otherw se dealt with, condemed goods
must be stored in accordance with prescribed procedures.
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18. In any proceeding, a certificate given by the Mnister stating that
notice of a kind mentioned in subsection 14(1) was given to a particul ar
person on a particular date is adm ssible as evidence of the matters stated in
the certificate.

WEAPONS OF MASS DESTRUCTI ON ( PREVENTI ON OF PROLI FERATI ON) ACT 1995 No. 38 of
1995 - SECT 19
Del egati on by M nister

SECT

19. The M nister may del egate to an officer of the Department all or any of
the powers conferred on the Mnister by this Act other than the power to give
or revoke a notice under section 14.
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20.(1) A prosecution for an offence against this Act requires the consent of
the Attorney-Ceneral.

(2) Despite subsection (1):

(a) anyone nmy be arrested for an offence against this Act, and a warrant
for such an arrest may be issued and executed; and

(b) anyone may be charged with such an offence; and

(c) anyone so charged may be remanded in custody or on bail;
but no further step in the proceedings referred to in subsection (1) is to be
taken until the Attorney-General's consent has been given

(3) Subsection (2) does not prevent the discharge of the accused if
proceedi ngs are not continued within a reasonable tine.
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21. The Covernor-General may nmeke regul ati ons prescribing matters:

(a) required or permtted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving
effect to this Act.



